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AND  URBAN  DEVELOPMENT 

[Docket  No.  R-76-332) 

PART  885— LOANS  FOR  HOUSING  FOR 
THE  ELDERLY  OR  HANOKMPPED 

The  Department  of  Housing  and  XSr- 
ban  Development  (HUD)  pnbllahcd  ott 
August  20.  1975.  at  40  FR  96598  an 
amendment  to  Title  24  which  added  a 
new  Part  885  entitled.  “Conatraetton 
Loans  for  Housing  for  the  Elderly  or 
Handicapped.” 

The  publication  of  the  final  rule  pro¬ 
vided  only  for  a  program  of  direct  con- 
struction  loans  to  be  provided  by  HUD. 
Subsequently,  the  UUD-Independent 
Agencies  Appropriations  Act — 1978 
was  enacted  and  HUD  determined  that  in 
accordance  with  that  Act.  a  program  of 
providing  long  term  financing  should  be 
Implemented.  In  accordsmce  with  that 
Act.  the  Department  published  notice  on 
November  25.  1975,  at  40  FR  54734  that 
It  was  proposing  to  amend  Part  885  to 
provide  a  program  of  both  construc¬ 
tion  and  long  term  financing  for  proj¬ 
ects  for  the  elderly  or  handicapped. 
Other  amendments  made  herein  are  in¬ 
tended  solely  to  clstrlfy  certain  provi¬ 
sions  contained  in  the  final  regulations 
of  August  20,  1975. 

Part  885  sets  forth  the  substantive  re¬ 
quirements  and  procedures  for  obtalis- 
Ing  direct  Federal  loans  pursuant  to 
Section  202  of  the  Housing  Act  of  1959, 
12  UJ3.C.  1701q,  as  amended  by  the 
Housing  and  Community  Development 
Act  of  1974,  for  the  developmoit  of  boss¬ 
ing  and  i^ated  facilities,  as  defined 
therein.  A  loan  made  pursuant  to  this 
Part  shall  be  used  only  to  finance  the 
constructioa  or  substantial  rehabiltta- 
tion  of  projects  for  the  elderly  or  hand¬ 
icapped  which  meet  the  requirements 
of,  and  which  will  receive  the  benefit  of. 
housing  assistance  payments  under  the 
Section  8  program.  (See  24  CFR  Parts 
880  and  881.  40  FR  18682  and  18902, 
AprU  29,  1975  and  AprU  30.  1975.) 

In  general,  this  part  describes  the 
method  by  which  an  Applicant  would 
seek  to  obtain  direct  HUD  loans  for  the 
construction  or  rehabilitation  of  pro¬ 
posed  housing  projects  for  the  elderly  or 
handicapped,  describes  the  factors  upem 
which  HUD’S  consideration  will  be  based, 
explains  the  steps  to  be  taken  by  both 
HUD  and  the  Appllcsmt  as  the  request 
progresses  to  the  point  of  actual  loan 
disbursement,  describes  the  various  obli- 
gations  of  the  principals,  including  HUD, 
both  in  the  construction  and  permanent 
financing  phases,  and  relates  the  require¬ 
ments  of  the  Section  202  Program  to 
those  of  the  Section  8  Program. 

The  basic  approach  in  administering 
the  Section  203  Program  is  as  followa: 

Central  OfBce  will  issue  invitations  to 
private  nonprofit  Applicants  to  par¬ 
ticipate  in  the  program.  Eligible  Appli¬ 
cants  win  be  required  to  submit  inf  orma- 
ti(m  on  their  capacity  and  experience  and 
to  identify  the  States  in  which  they  in¬ 
tend  to  construct  or  substantially  reha¬ 


bilitate  housing  imder  the  Section  8  pro¬ 
gram  for  the  ddeily  or  handicapped  and 
whether  in  a  metropolitan  or  non-metro- 
pditan  area;  they  need  not  Identify  the 
specific  site  or  location  In  tiiat  Stojla<a> 
at  which  they  expect  to  build. 

The  HUD  Central  OfBce  wUl  make  n 
geographic  aUocation  of  the  available 
Section  202  funds  among  the  ten  HUD 
Regions,  and  betwe«i  metropolitan  and 
non-metropolitan  areas. 

A  C^tral  Office  evaluation  committee^ 
composed  of  Central  Oflice  and  Field  Of¬ 
fice  staff,  will  evaluate  tiie  respmises  to 
the  invitations  and  rank  each  nonprofit 
Applicant  In  terms  of  its  capacity  and 
experience.  The  sdection  of  Appllcanti 
win  include  the  deslgnaticm  of  the  Ro* 
gion(s)  in  which  those  Applicants  mag 
utilize  the  Section  202  funds,  and  wheth¬ 
er  in  metropolitan  or  non-metropolitan 
area(s). 

Section  202  fimds  wUl  be  reserved  tor 
successful  Applicants.  This  fund  iwnvs- 
tion  assures  a  successful  AppUoBit  od 
Section  202  financing  for  use  inndesig* 
nated  Region,  provided  the  ApaBeaBtib 
project  is  approved  by  the  appropefate 
Field  Office  for  assistance  under  the  Sec¬ 
tion  8  program  Regulations. 

Section  8  funds  sufficient  to  subsidlzu 
rentals  in  a  project  of  the  size  contem¬ 
plated  by  the  Section  202  fund  reserva¬ 
tion  will  be  set  aside  for  use  by  the  n(m- 
profit  Applicant. 

The  Appliomt  will  submit  a  Section  8 
assistance  proposal  for  a  specifically 
identified  project  and  site  to  the  appro¬ 
priate  HUD  Field  Office. 

The  prdiminary  and  final  proposals 
will  be  processed  by  the  Field  Office  under 
the  usual  rules  for  Section  8  new  con¬ 
struction  or  substantial  rehabilitation^ 
except  that  there  will  be  no  requirement 
of  advertising  for  Applicant  selection. 
The  Applicant’s  Section  8  proposal  wil^ 
however,  be  evaluated  by  the  Field  OfBcu 
and  will  be  subject  to  Section  213  local 
government  review  requirements.  (Sea 
Section  213,  Housing  and  Commimity  De¬ 
velopment  Act  of  1974) . 

Once  the  Section  8  final  proposal  is 
approved  and  the  Applicant/Borrower  is 
ready  to  conunence  construction  or  reha- 
billtation,  disbursement  of  the  Section 
202  loan  may  commence. 

In  response  to  the  November  25.  1975. 
notice  of  proposed  rule  making,  the  De¬ 
partment  received  27  responses.  All  off 
the  comments  were  carefully  reviewed 
and  considered  by  HUD  and.  based  upon 
such  comments,  certain  changes  have 
been  made  to  the  proposed  regulations,  as 
set  forth  below.  A  discussion  of  the  major 
changes  and  more  significant  comments 
follows: 

1.  Several  comments  recommended 
that  the  definition  of  ”Applicant”  be  ex¬ 
panded  to  include  public  agencies.  At  the 
present  time,  HUD  does  not  consider  that 
public  agencies  have  a  need  for  direct 
construction  and  long  term  financing  as 
severe  as  that  of  private  nonprofit  appli¬ 
cants.  Further,  the  HUD  IndepeiMlent 
Agencies  Appropriation  Act  (Pub.  L.  94- 
116)  limits  the  loan  funds  made  avail¬ 
able  for  fiscal  year  1976  to  qualified  n<m- 


MMBsors.  We  have  clarified  the 
of  "Applicant”  in  S  885.5  to 
expressly  exclude  public  agencies  or  tiieir 
tniRvunwlnUties  from  par^lpaltlng  in 

thgpgggr— . 

■evesGtoless.  public  agencies  may  pro- 
vlda  nuBMgement  services  pursuant  to  a 
contract  between  the  pnblio  agency  and 

tihg"Bagrawer”. 

3.  The  definition  of  "Housing  fL-ni\  Re¬ 
lated  FaaGttiee”  in  {  885.5  has  been  modi¬ 
fied  to  (fiartty  ttie  types  of  housing  struc- 
tnzea  eBsBrie  fbr  Section  202  direct  loan 
funds.  Only  structures  constructed  or 
anbstantlaliy  rehabilitated  as  permanent 
residenoes  are  eligible  for  Section  202 
dinet  knoMt,  and  such  loans  are  not  avail¬ 
able  to  finance  the  constructiem  of  nurs¬ 
ing  hames.  hospitals,  or  intermediate  and 
tnmMttanal  case  facilities. 

9.  A  coaunent  that  the  definition  of 
"Aprfteant”  be  modified  so  that  direct 
loans  can  be  made  to  a  legally  operating 
charity  with  a  deferred  giving  program 
hsis  not  been  accepted  since  such  a  trans¬ 
action  la  not  per  se  Ineligilde,  and  there- 
finre  maal  be  on  a  case  by  case  basis. 

4.  Ttie  definition  of  “Substantial  Re- 
bahSttatlcm”  in  i  885.5  has  been  modified 
becawaa  the  previous  definition  would 
pexaMt  pgQjects  to  qualify  as  substantial 
rehabllitatton  even  if  all  they  needed  was 
coaaaetiB  laiprovements  coupled  with  the 
cmn  of  an  accumulation  of  defern^ 
aMtntfnanre.  We  believe  for  the  purpose 
of  the  Saetion  202  program  Congress  in¬ 
tended  the  rehabilitation  to  be  more  ex- 
tnMve  Ilian  permitted  by  the  old 
deftnttkm. 

5.  Section  885.205(b)  has  bera  modi¬ 
fied  to  clarify  that  the  300  unit  limita¬ 
tion  means  that  under  one  invitation  no 
Mngla  Amfiteant  shall,  either  as  AppU- 
eani  or  OApphaant,  apply  for  or  re¬ 
ceive  a  reservation  of  funds  for  more 
than  900  units  in  any  one  regi(m  and 
ttiat  thlB  limitation  shall  apply  to  all 
Co-AppHeants,  v^ether  or  not  they  are 
otherwlw  affiliated  with  each  other.  Af- 
fBiatftd  Entitles  who  sukunlt  separate 
pBeatlena  shall  be  deemed  to  be  a  smgle 
entity  for  purposes  of  the  300  unit  limita¬ 
tion.  "Affiliated  Entities”  are  defined  in 
ffifi&ft. 

(kSoan  ccmiments  suggested  that 
UUi/a  criteria  for  approval  of  requests 
far  Paction  202  fund  reservations  (§  885.- 
filO)  rfiacan  excessive  emphasic  on  an 
AppMcaaRPa  prior  experience  in  the  pro¬ 
duction  of  housing,  to  the  detriment  of 
w  naw  itot>licant  without  a  history  or 
■naoi  track  record.  The  stated  criteria 
ara  not  intended  to  favor  or  give  undue 
VMigtit  to  paat  Mperience,  or  any  other 
factor. 

7.  A  oonwnent  was  received  urging  that 

the  18-nHnth  period  afforded  imder 
•  for  ccxnmencement  of  ccxistruc- 

tlgD  or  substantial  r^xabilitation  be 
tiMrtened.  Based  m>on  prior  HUD-FHA 
aulUflaiAily  experlrace.  HUD  considers 
an  lA-oaonth  p^od  is  a  reasonable  and 
approtiitato  period  of  time. 

8.  Ona  omnment  suggested  that  re- 
<nm8B  patialnlng  to  units  to  be  built  In 
n«a-aaalropolitan  areas  be  evaluated  sep¬ 
arately  tram  thtonyprtaining  to  units  to 
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be  built  In  metropolitan  areas  and  that 
specific  and  distinct  criteria  be  estab¬ 
lished  In  I  885.210  for  evaluattog  requests 
Involving  units  to  be  built  In  ncm-metro- 
polltan  areas,  ms  suggestion  was  not 
adopted  since  HUD  considers  the  alloca¬ 
tion  of  Section  202  funds  in  accordance 
with  the  requirements  of  Section  213(d) 
of  the  Housing  and  Urban  Develomnoit 
Act  of  1974  (See  {  885.200) .  assures  an 
evaluation  of  request  involving  imits  to 
be  located  in  n(m-metropolltan  areas  as 
a  distinct  class. 

9.  Some  comments  suggested  that  the 
Devtioper's  Packet  provided  imder 
1885.305  include  historic  preservation 
requirements  fuipllcable  to  properties 
listed  in  or  diglble  for  listing  in  the  Na- 
tional  Register  of  Historic  Prc«)erty.  HUD 
considers  that  these  requirements  are 
adequately  covered  in  Sectkm  8  or  other 
applicable  regtdations  and  statutes. 

10.  One  ccHnmoit  argued  that  Section 

202  project  mortgage  limits  In  §  885.510 
which  are  based  on  the  Section  231  lim¬ 
its  are  too  low,  and  that,  in  the  alterna¬ 
tive,  HUD  should  consider  using  the 
mortgage  limits  applicable  under  Section 
220  mr  public  housing  prototype  cost.  Ihls 
commoit  was  not  adopted  since  HUD 
consldm  that  the  Section  231  limits  are 
adequate  to  permit  construction  imder 
this  program.  _ 

11.  A  comment  that  HDD’s  allowance 
to  cover  administrative  costs  and  prob¬ 
able  losses  in  §  885.410(b)  (3)  be  lowered 
has  not  been  adopted.  HUD  considers  this 
fee  to  be  reassmable  since,  amcmg  other 
things,  all  mortgage  servicing  and  imder- 
writlng  win  be  done  by  the  D^iartment. 

12.  Several  comments  suggested  that 
a  lump  sum  contract  be  pmnltted  in 
S  885.415(n)  or  that  it  be  permitted  for 
cooperative  projects  where  there  is  no 
Idmtity  of  interest  between  the  mort¬ 
gagor  and  cmitractor.  These  comments 
also  suggested  that  HUD  eliminate  the 
requirement  of  cost  certification  of  the 
builder  when  a  lump-sum  form  of  c(m- 
structlon  contract  is  utilized.  Frmn  our 
experience,  we  consider  the  cost  plus  type 
contract  vdth  an  upset  price  as  offering 
the  most  advantage  and  protection  in 
these  nonprofit  transactions.  There  is 
nothing  in  the  cmistructicm  of  a  coopera¬ 
tive  project  which  warrants  a  special  ex- 
c^Ttlon  tor  than  in  this  matter.  Insofar 
as  special  advantages  buUt  into  the  lump 
sum  contract,  there  is  nothing  to  pre¬ 
clude  such  language  being  put  Into  cost 
plus  contracts.  Ihe  comments  suggesting 
eiiminatlMii  of  cost  certification  were  not 
accepted  since  i  885.4l5(n)  does  not 
presently  permit  the  use  of  lump-sum 
(xmstruction  contracts. 

13.  Numerous  comments  were  received 
arguing  that  the  Regulations  eliminate 
the  peurtlcipati<m  of  the  private  mortgage 
Industry  as  the  vehicle  for  the  disburse¬ 
ment  of  SecUim  202  funds.  As  a  point  of 
clarification,  §  885.420(a)  permits  HUD 
to  advance  loan  proceeds  directly  to  the 
Borrower  and  may  be  through  an 
approved  lender,  mortgage  sorvicer  or 
otho:  agent  satlsfactmT  to  the  Borrower 
and  HUD.  U  a  need  is  d^wmlned  and  it 
is  deemed  practical.  HDD  will  consida* 
using  the  servloes  of  the  private  uKMtgage 


industry  in  this  capacity.  Nothing  herein 
precludes  the  Involvonent  oi  the  private 
nuMigage  industry  as  consultants  to  Sec- 
tloii  202  sponsors,  indeed,  the  use  of  See- 
tion  8  with  the  new  202  program  win  re¬ 
quire  considorably  more  analysis  on  the 
part  of  the  ^idlcant  ot  the  entire  trans¬ 
action  than  was  necessary  in  the  old  202 
program.  Analysis  of  the  relationships 
the  Section  8  Fair  Maricet  Rents  (FMR’s) 
have  to  the  202  loan  and  the  devel<^ 
ment  costs,  expense  projections,  and  con- 
structi(xi  administration  wiU  all  be  neces¬ 
sary  to  devdop  a  good  project.  The  ex¬ 
pertise  and  experience  of  the  private 
mortgage  industry  can  be  a  very  vtduable 
tool  In  this  capacity. 

14.  Because  of  confusion  in  the  aig)!!- 
cability  of  the  minimmin  capital  invest¬ 
ment  requiremoit  to  projects  which  re¬ 
ceive  Section  108(b)  loan  funds,  i  885.- 
410(d)  has  been  modified  to  disallow  the 
use  of  Section  106(b)  proceeds  to  meet 
the  minimum  capital  Investment  requlre- 
moit.  Since  Section  106(b)  loans  are 
made  to  cover  preliminary  development 
costs  and  must  be  repaid  at  the  of 
disbursement  of  Section  202  funds,  HUD 
considers  the  use  of  those  funds  for  the 
minimum  capital  investment  as  iniqp- 
propriate. 

15.  Certain  Equal  Opportunity  provl- 
si<Mas  have  been  revised  due  to  changes  in 
HDD  Equal  Opportunity  Certification 
procedures.  HUD  has  developed  a  single 
certification  form  for  each  HUD- assisted 
housing  program,  with  such  form  refer¬ 
encing  all  of  the  Civil  Rl^ts  laws  and 
Section  3  of  the  Etouslng  and  Urbim  De- 
vdopment  Act  of  1968.  Those  sections  af¬ 
fected  are  li  885.305(c)  (1)  and  885.S10 
(i) ,  whl(di  have  been  revised  and  i  885.- 
305(c)(2)  has  been  deleted. 

16.  A  cmnment  that  Invitations  for 
Secticm  202  requests  also  be  published  in 
local  newspapers  was  not  accepted  be¬ 
cause  the  relations  permit  such  pub- 
licatlMi  if  the  Assistant  Secretary  flrwfff 
a  need. 

Urn  Department  has  determined  that 
this  final  rule  will  not  have  a  significant 
impact  upcm  the  quality  of  the  environ¬ 
ment.  A  Finding  of  Inapplicability  has 
been  prepared  in  accmdance  with  HUD 
Handbook  1390.1.  A  copy  of  such  Finding 
may  be  Inspected  at  Room  10245,  De¬ 
partment  of  Housing  and  Urban  Devel¬ 
opment.  Washlngtcm.  D.C.  20410.  Ae- 
cordinily.  Part  885  of  Chapter  vm  of 
Title  24,  Loans  for  Housing  fmr  the  El- 
derty  or  the  Handlcaived  is  amoided  to 
read  as  follows: 

Itwfcastt  a—  Ctonral  Policy 
885.1  Purpose  end  poliey. 

885a  ^plleabtltty  of  Parts  880  and  881. 
8855  Definitions. 

Subpart  B  aZocsUew  of  SocUen  202  toon 
Fund  Rooonrations 

855500  Ctoognqrhie  distribution  o<  Section 
909  Loan  Fund  Authority. 

886506  Invitations  for  requests  for  Section 
909  Fnnd  liees^atlMis. 

885510  Oontents  of  requests  for  Fund  Res¬ 
ervations. 

886516  Approval  of  requests  for  Fund  Bes- 
srvattoos. 

885590  Duratloa  ot  Section  209  Fund  Res¬ 
ervations. 


Subpsrt  C — AppWcsbIs  Procoduros  Under 
SocUont 

885.300  Additional  AUooatlon  of  Section  8 
Contract  Authority  to  Field 

OfBoea 

885505  Devaoper’s  Packet. 

885510  Submission  of  Preliminary  Propo¬ 
sals. 

885515  Screening  and  Bvaluation  of  Pre¬ 
liminary  Proposals. 

Subpart  D — Otract  Lean  Fbiancina  Frocsduros 
885.400  Raquasts  for  direct  loan  flnanolng. 
885.406  Approval  for  requests  for  financing. 
885.410  Amount  and  twins  ot  financing. 
885.415  Requirements  prior  to  initial  dis¬ 
bursement  of  loan. 

885.420  Loan  dlsbursemwxt  prooedures. 
885.425  Oompletloa  of  constructioa  or  sub¬ 
stantial  rOiahUitatloa.  cost  cwtl- 
flcatlcm  and  approvals  by  HDD. 

AuTHoarrr:  Sec.  T(d),  Department  of 
HUD  Act  («l  UA.O.  S586(d). 

Subpart  A — Qanarai  Policy 
§  8S5.1  Purpose  and  policy. 

(a)  Purpote.  The  puipose  of  the  pro¬ 
gram  deecribed  In  this  pact  Is  to  provide 
direct  Fedoal  loans  under  SecUoa  202  of 
Uie  Housing  Act  of  1960.  as  amooded,  12 
UH.C.  17010,  for  housing  projects  to 
save  dderiy  and  handicapped  families 
and  Individuals.  The  housing  ixojects 
are  to  be  designed  to  provide,  or  manage- 
moit  plans  shall  include,  an  assured 
range  of  necessary  services  for  the  occu¬ 
pants.  which  services  may  include, 
among  others,  health,  continuing  edu- 
catkm,  wNfare,  InfOTiaatloiial,  recrea¬ 
tional.  homemaker,  counsding,  and  re- 
foral  services,  as  wdl  as  transportation 
where  necessary  to  facilitate  access  to 
social  ssrvloes.  and  servlcss  designed  to 
encourage  and  assist  occupants  to  use 
the  services  and  faculties  made  available. 

(b)  Oeneral  poUep.  A  loan  made  pur¬ 
suant  to  this  part  shall  be  used  to  fi¬ 
nance  the  construction  or  substantial  re¬ 
habilitation  of  projects  vdilch  meet  the 
requirements  of,  iriileh  wUl  reoNve 
the  bmefit  of.  houslnc  assistance  pay¬ 
ments  under  the  Section  •  Housing  As¬ 
sistance  Payments  Program  New  Con¬ 
struction  (24  CFR  Part  860)  or  the 
Sectkm  8  Housing  Assistance  Payments 
Program,  ScdSstantlal  IMiabllltation  (24 
cmt  Part  881). 

S  8S5.3  AppMeehaky  ef  PeHs  880  ami 
881. 

To  determine  iriiether  a  project  for 
which  a  direct  loiai  Is  requested  under 
this  part  compiles  with  the  lequiremaits 
of  the  Section  8  Housing  Assistance  Pay¬ 
ments  Program — ^New  Oonstructlon  or 
Section  8  Housing  Assistance  I^^fmoits 
Program— Substantial  RehabUltation. 
the  provisions  of  Parts  880  and  881  of 
this  chapter  shall  imply  to  the  extent 
that  suoh  mrovlsloas  are  inconsistent 
with  the  provlskxis  of  Subparts  C  and  D 
of  this  part. 

§  885.5  DefiakioM. 

As  used  in  this  part — 

Act  means  Section  202  of  the  Housing 
Act  of  1959,  as  amended  12  UJ9.C.  1701q. 

AfflUated  XnHtie$  means  entities  tiiat 
the  Assistant  Secretary  detenntnei  to  be 
related  to  each  other  in  such  a  manww 
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that  it  is  appropriate  to  treat  them  as 
a  single  entity.  Sudi  relatlonahip  ahaB 
Include  any  Identity  of  interest  among 
such  entitles  or  their  principals  and  the 
\ise  by  any  otherwise  unafflUated  entt* 
ties  of  a  single  Borrower  or  of  Borrowers 
that  have  any  identity  of  Interest  thon- 
selves  or  their  principals. 

Applicant  means  any  private  nonprofit 
corporation,  no  part  ot  the  net  earnings 
of  which  inures  to  the  benefit  of  any 
private  ^reholder,  eontributor  or  in¬ 
dividual  and  which  is  not  controlled  by 
or  imder  the  dlrectton  of  persons  or  firms 
seeking  to  derive  profit  or  gain  there¬ 
from,  or  a  nonprofit  consumer  coopera¬ 
tive  which  is  not  controlled  by,  or  under 
the  direction  of.  p^ramis  ox  Grms  seeking 
to  derive  profit  or  gain  therefrom,  and 
which  is  approved  by  the  Secretary  as 
to  administrative  and  financial  capacity 
and  responsibility.  “Applicant’*  does  not 
mean  a  public  body  or  the  instrumen¬ 
tality  of  any  public  body.  The  purposes 
of  the  Apidlcant  must  include  the  pro¬ 
motion  of  the  wdfare  of  elderly  or 
handicapped  famlUes. 

Assistmit  Secretary  means  the  Assist¬ 
ant  Secretary  for  Housing  Production 
and  Mortgage  Credit— Federal  Housing 
Commissioner. 

Borrower  means  a  private  nonprofit 
corporation  or  a  nonprt^t  consumer 
cooperative,  which  may  be  established 
by  the  Applicant,  which  will  obtain  a 
Section  202  loan  and  execute  a  mortgage 
in  connection  therewith  as  the  legal 
owner  of  the  pro^t.  “Borrower”  does 
not  mean  a  piibhc  body  or  the  instru¬ 
mentality  of  any  pubhc  body.  The  pur¬ 
poses  of  ^e  Borrower  must  include  the 
promotion  of  the  welfare  of  elderty  or 
handicapped  families.  No  part  of  the 
net  earnings  of  the  Borrower  may  inure 
to  the  benefit  of  any  private  ^tardiolder. 
contributor  or  indlvtdual  and  the  Bor¬ 
rower  may  not  be  controlled  by  or  un¬ 
der  the  dlrectian  of  persons  or  firms 
seeking  to  derive  profit  or  gain  there¬ 
from.  The  “Borrovrer”  may  also  be  the 
“Applicant”. 

Construction  means  the  erection  or 
substantial  rdiabiUtatlon  of  structures 
for  Housing  and  R^ted  Facilities. 

Development  Cost  means  the  cost  of 
constructfam  or  substantial  reh^iUita- 
tion  of  Housing  and  Related  Facilities, 
and  of  the  land,  on  which  they  are  lo¬ 
cated,  toicluding  necessary  site  improve¬ 
ments  and  such  other  expenses  as  may 
be  determined  by  the  Assistant  Secretary 
to  be  properly  attributable  to  the  capital 
cost  of  the  construction  or  substantial 
rehabilitation  or  development  of  the 
Housing  and  Related  Facilities. 

Elderly  or  Handicapped  Families 
means  (a)  families  of  two  or  more  per¬ 
sons  the  head  of  which  (or  his  spouse) 
is  sixty-two  years  of  age  or  over  or  is 
handicapped,  or  (b)  a  single  poson  who 
is  sixty-two  years  of  age  or  over  or  who 
is  handicapp^. 

Field  Ofice  means  any  HUD  Area, 
Insuring  or  Regional  OfiOce  which  is  dele¬ 
gated  authority  to  process  applications 
under  the  Section  ft  Program. 

Handicapped  Person  means,  any  person 
having  an  impairment  which  is  expected 


to  be  of  long-continued  and  Indefinite 
duration.  Is  a  substantial  Impediment  to 
his  (or  her)  abni^  to  live  lndQ)endently. 
and  la  of  a  nature  that  such  ability  could 
be  Improved  by  more  suitable  housing 
condlttons.  A  person  shall  also  be  con¬ 
sidered  handicapped  If  he  (or  she)  has 
a  disability  attributable  to  mental  re¬ 
tardation,  cerdial  palsy,  epilepsy,  or  an¬ 
other  neurological  condition  found  by 
the  Secretary  of  Health.  Education,  and 
W^are  to  be  closdy  related  to  mental 
retardation  or  to  require  treatment 
similar  to  that  required  for  mentally 
retarded  Individuals,  vriiich  disability 
originates  before  such  Individual  attains 
age  eighteen,  which  has  continued  or 
can  be  expected  to  continue  indefinitely, 
and  which  constitutes  a  substantial 
handicap  to  such  individual. 

Housing  and  Related  Facilities  means 
rental  or  coc^erative  housing  structures 
constructed  or  substantially  rehabili¬ 
tated  as  permanent  residences  for  use  by 
elderly  or  handicapped  families,  and  In¬ 
cludes  structures  suitable  for  use  by  fam¬ 
ilies  residing  In  the  project  or  in  the  area 
as  cafeterias  or  dining  halls,  community 
rooms  or  buildings,  and  woricshops  or 
other  essential  service  facilities.  “Hous¬ 
ing  and  Related  Facilities”  does  not  In¬ 
clude  nursing  homes,  hospitals  or  inter¬ 
mediate  and  transitional  care  facilities. 

Region  means  any  one  of  the  ten  HUD 
Regions. 

Section  8  Program  means  the  Housing 
Assistance  Payments  Program — New 
CTonstmction  or  Substantial  Rehabilita¬ 
tion  under  Parts  880  and  881  of  this 
chapter,  which  Implement  Section  8  of 
the  united  (States  Housing  Act  of  1937, 
as  amended  by  the  Housing  and  Com¬ 
munity  Development  Act  of  1974. 

SvJbstanHal  Rehabilitation  shall  mean 
a  proper^  win  be  considered  substan¬ 
tially  rehabilitated  when  Its  condition  Is 
Improved  from  deteriorated  and  sub¬ 
standard  to  good  condition.  Substandard 
or  deteriorated  properties  are  those 
which,  while  structurally  sound,  do  not 
provide  s£de  and  adequate  shelter,  and  in 
thdr  present  condfidon  endanger  the 
health,  safety  or  wdl-being  of  the  oc¬ 
cupants.  Substantial  R^abUitation  also 
includes  renovation,  alteration  or  re¬ 
modeling  for  the  converskm  or  adapta¬ 
tion  of  structurally  sound  property  to  the 
design  and  condition  required  for  use 
under  this  part  (e.g„  converBlon  of  a 
hotel  to  housing  for  the  elderly) . 

Subpart  B — Allocation  of  Loan  Fund 
Reservations 

§  885.200  Geograpliia  diaSribution  oi 
Section  202  LomFnad  Anthority. 

From  time  to  time,  the  Assistant  Sec¬ 
retary  wUl  allocsd«  Section  202  loan  fund 
authority  on  a  geognqphic  basis  for  met¬ 
ropolitan  and  non-metropolitan  areas 
among  Regions  in  conformance  with  the 
requirements  of  Section  213(d)  of  the 
Housing  and  Commtmity  Development 
Act  of  1974,  by  (a)  calculating  for  the 
respective  regions  as  a  percent  of  the 
national  total  the  numbers  of  (1)  house¬ 
holds  with  head  or  spouse  aged  62  or 
older,  (2)  such  househidds  which  occupy 
units  which  lack  one  or  more  plumbing 


facilities  and  (3)  such  households  with 
Incomes  below  reglcmally  adjusted  pov¬ 
erty  levris;  (b)  averaging  ibe  three  per¬ 
centages]  and  (c)  adjustment  of  the  re¬ 
sulting  percentage  by  average  housing 
cost  factors  within  each  Region  based 
on  costs  of  prototype  units. 

§  885.205  Invitations  for  requests  (or 

Section  202  Fuml  Reservations. 

(a)  From  time  to  time,  as  loan  fimds 
become  available,  the  Assistant  Secre¬ 
tary  will  issue  an  invitation  for  requests 
by  Applicants  to  receive  reservations  of 
Section  202  loan  authority.  Invitations 
for  requests  shall  be  published  In  the 
Federal  IU:gisteb  and  in  such  other  pub¬ 
lications  as  ttie  Assistant  Secretary  con¬ 
siders  appropriate. 

(b)  An  invitation  shall  state  that, 
imder  that  invitation,  no  single  Appli¬ 
cant  shall,  either  as  Ai^dicant  or  Co- 
Applicant,  apply  for  or  reeeive  a 
reservation  of  loan  funds  in  a  single 
Region  in  excess  of  that  necessary  to 
finance  the  constructkm  or  siAstantial 
rehabilitation  of  300  units  of  Housing 
and  Related  mudUties.  ’Tbia  limitation 
shall  apply  to  Co-Applicants  that  are 
AfDliated  Entities  as  weH  as  to  Co- 
Applicants  that  otherwise  are  un- 
afBllated  with  each  other,  notwithstand¬ 
ing  that  otherwise  unafiBliated  Co-Appli¬ 
cants.  if  they  apifiy  separatriy,  may  each 
apply  for  or  receive  a  reservation  of  loan 
funds  for  300  units.  Aflillated  Entities 
which  submit  separate  appUcations 
shall  be  deemed  to  be  a  single  entity  for 
purposes  of  the  300  unit  limitation.  The 
invitation  shall  also  describe  eligibility 
requirmnents  for  Applicants.  idmB  state 
that  Section  8  contract  authority  wHI  be 
set  aside  for  successful  Applicants  and 
Shan  state  the  contents  (xf  requests,  the 
final  date  for  stdimission  of  requests,  and 
any  other  tnfonnaticm.  guidelines, 
standards  or  procedures  appBcable  to 
participation  in  the  Section  202  Direct 
Loan  Program.  The  invitation  shall  also 
state  that  Section  202  fund  reservations 
will  be  distributed  among  successful  Ap¬ 
plicants  on  the  basis  of  Information  fur¬ 
nished  lor  the  Applicants  pursuant  to 
§  885J210  and  in  accordance  with 
§  885.215. 

§  885^10  GntenU  of  requests  for  Fund 
Rcs«rvatioaa. 

Each  request  fmr  a  Section  202  fund 
reservation  shall  include  the  ftdlowlng: 

(a)  Name  and  addrem  of  the  Appli¬ 
cant  and.  If  known  of  the  Borrower; 

(b)  Name  and  addresses  of  all  officers 
and  directors  (rf  the  Applicant; 

(c)  Description  of  the  organisation  of 
the  Applicant,  inchxdlng  date  of  its  es¬ 
tablishment,  size  and  scope  of  its  mem¬ 
bership,  and  other  pertinent  informa¬ 
tion; 

(d)  Descriptlcm  of  the  relationship  be¬ 
tween  the  Applicant  and  the  Borrower,  if 
any; 

(e)  Description  of  any  commitment, 
financial  or  otherwise,  by  the  Applicant 
for  aasktance  to  thoB^ow^; 

(f )  A  desertptton  of  any  financial  de¬ 
fault,  modification  of  terms  and  c<mdl- 
tions  of  financing,  or  legal  action  taken 
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against  the  Applicant  for  any  reas(xi  dur¬ 
ing  the  past  toi  years; 

(g)  Evidence  of  the  Applicant’s 
capacity  to  carry  through  to  ccunpletlon 
and  successful  long  term  operation  a 
project  for  Housing  and  Related  Facil¬ 
ities.  Such  evidence  shall  include  a  de¬ 
tailed  description  of  all  rental  or  co¬ 
operative  housing  projects  (including 
care  facilities)  owned  or  operated  by  the 
Applicant  during  the  past  ten  years. 
However,  HUD  will  accept  information 
for  shorter  periods  of  time  if  the  Ap- 
nlicant  satisfactorily  demonstrates  that 
the  requested  information  is  not  avail¬ 
able  for  the  oast  ten  years.  This  descrip¬ 
tion  shall  also  include  a  listing  of  the 
locations,  niunbers,  and  types  of  units, 
tsrpee  and  sources  of  financing,  and  in¬ 
dicators  of  successful  project  manage¬ 
ment,  such  as  ammities  and  services  pro¬ 
vided.  turnover,  vacancy,  and  ddin- 
quency  rates  and  rent  collection  losses. 

(h)  Evidence  of  sufficient  wen-king 
capital  to  organize,  plan,  and  ccunplete 
the  construction  or  substantial  rehabil¬ 
itation  of  a  project  for  Housing  and  Re¬ 
lated  Facilities  and  to  provide  operating 
reserves  during  the  start  up  of  a  project. 
Such  evidence  shall  include  the  Ap¬ 
plicant’s  balance  sheet  (s)  and  stat^ 
me'-'t(s)  of  income  and  expenses  for  each 
of  the  past  live  years  the  Applicant  has 
operated. 

(i)  Description  of  the  Applicant’s 
capability  to  sponsor,  develop,  own, 
manage  or  provide  special  services  in 
connection  with  housing  for  the  elderly 
or  handicapped,  including  any  special 
capability  in  serving  the  needs  of  lower 
income  elderly  or  handicapped  families 
and  individuals  and  monbers  of  minor¬ 
ity  groups.  The  description  shall  include 
the  Applicant’s  capability  to  (xmstruct 
or  substantially  rehabilitate  projects 
that  are  specifically  designed  and 
equipped  with  such  “related  faculties’’ 
(as  defined  in  Section  202(d)  (8)  of  the 
Housing  Act  of  1959)  as  may  be  neces¬ 
sary  to  accommodate  the  special  envi¬ 
ronmental  needs  of  the  intended  oc¬ 
cupants  and  shaU  be  in  support  of  and 
supported  by  the  appUcable  state  plans 
for  comprehensive  services  pursuant,  to 
Section  134  of  the  Mental  Retardation 
Faculties  and  Community  Mental 
Health  Center  Construction  Act  of  1963 
or  state  and  area  plans  pursuant  to  Title 
m  of  the  Older  Americans  Act  of  1965. 

(J)  Such  other  information  as  the 
AppUcant  may  wish  to  include  which  in¬ 
dicates  any  special  capability  to  develop 
and  operate  a  housing  project  success¬ 
fully; 

(k)  The  State  in  which  the  projeotfs) 
would  be  located  and  whether  the  proj- 
ect(s)  would  be  located  in  a  metrmToU- 
tan  or  non-metnHxUitah  area; 

(l)  The  number  of  Section  202  units 
to  be  developed,  by  State; 

(m)  The  amount  of  Sectiem  202  loan 
funds  requested  to  be  reserved; 

(n)  Such  additional  informatiem  as 
the  Assistant  Secretary  may  find  perti¬ 
nent  to  the  evaluation  of  a  Request. 


§  885^15  Approral  of  leqaests  for  FUnd 
ReeermUoM. 

(a)  ’To  be  eligible  for  selection,  a  re¬ 
quest  must  be  received  by  HUD  within 
the  period  specified  in  the  invitation  and 
must  be  complete  and  responsive  to  the 
invitation.  Requests  for  Fund  Reserva¬ 
tions  wUl  be  approved  by  the  Assistant 
Secretary  based  on  an  evaluation  proce¬ 
dure  that  takes  into  account  the  infor- 
mati(m  provided  pursuant  to  §  885.210. 

(b)  Applicants  whose  Request  for 
Fund  Reservations  are  approved  shall  be 
issued  a  Notice  of  Section  202  Fund  Res¬ 
ervation  on  a  form  to  be  prescribed  by 
the  Assistant  Secretary,  which  form 
shall: 

(1)  Specify  the  amount  of  the  fund 
reservation  and  whether  for  a  metro¬ 
politan  or  non-metropolitan  area; 

(2)  Specify  the  Ri^on(s)  in  which 
the  housing  is  to  be  located; 

(3)  Inform  the 'Applicant  that  use  of 
the  fund  reservation  is  conditioned  on  a 
project  being  approved  by  an  appropri¬ 
ate  Field  Office  for  assistance  imder  the 
Section  8  Program; 

(4)  State  that  the  fund  reservation 
may  be  further  limited  by  the  number 
and  types  of  units,  the  development  cost 
for  the  proposed  project  for  Housing  and 
R^ted  Facilities,  and  by  the  needs  and 
market  conditions  of  the-  specific  project 
site  proposed,  sdl  as  determined  by  the 
Field  Office; 

(5)  Instruct  the  Applicant  to  apply  to 
the  Field  Office  servicing  the  area  in 
which  the  proposed  housing  wUl  be  lo¬ 
cated.  in  order  to  initiate  steps  for  Sec¬ 
tion  8  housing  assistance; 

(6)  State  that  the  amount  of  loan 
fimds  reserved  or  any  portion  thereof  im- 
xised  by  the  Applicant  may  not  be  trans¬ 
ferred  by  the  Applicant,  except  to  a  Bor¬ 
rower  designated  in  the  Request; 

(7)  State  Uiat  a  Section  202  fund 
reservation  shall  not  be  available  for  use 
in  connection  with  a  Section  8  project 
which  is  proposed  in  resoonse  to  an  in¬ 
vitation  pursuant  to  §  880.203  or  §  881.203 
•of  this  chapter. 

(c)  Applicants  whose  Requests  for 
Fund  Resowations  are  not  approved 
shall  be  so  notified  in  writing  by  the  As¬ 
sistant  Secretary. 

(d)  Applicants  whose  Requests  for 
Fund  Reservatiems  are  ^proved  shall, 
as  soon  as  possible  aftw  receiving  such 
approval,  communicate  with  the  appro- 
pt^te  Field  Office  in  order  to  provide  the 
Field  Office  with  sufDeient  project  infor¬ 
mation  (including  the  location,  type  of 
housing,  utilities,  etc.)  to  enable  the 
Field  Office  to  prepcu%  a  Soecial  Section 
202/Sectlon  8  Devdoper’s  Packet  pursu¬ 
ant  to  S  885.305  below. 

§  885 JS20  Duration  of  Section  202  Fund 
Reaervationa. 

The  Assistant  Secretary  shall  cancel 
any  reservations  of  Section  202  loan 
funds  for  projects  for  which  the  con¬ 
struction  ae  substantial  rehabilitation  is 
not  commenced  within  the  eighteen- 
month  period  following  issuance  of  the 


Notice  of  Section  202  Fund  Reservation. 
iiniaaa  an  extension  of  time,  not  to  ex¬ 
ceed  six  additional  months,  is  requested 
of  and  granted  by  the  Aadstant 
Secretary. 

Subpart  C — Applicable  Aroeaduras  Umlsr 
Sections 

§  885.300  Addidoaal  alioeaiiw  of  Sec- 
Ueu  8  CaeUnict  AulhorHy  to  Fidd 
Offices.  0 

The  Assistant  Secretary  win  allocate 
to  Field  Offices  contract  authority  tor 
the  Section  8  Housing  Assistance  Pay¬ 
ments  Program  for  use  in  connection 
with  projects  to  be  financed  imder  Sec¬ 
tion  202.  This  amount  of  contract  au¬ 
thority  will  be  in  addition  to  contract 
authority  allocated  to  Fidd  Offices  pur¬ 
suant  to  S  880.201  or  S  881.201  of  this 
chapter.* 

§  885305  Derdoper's  Pa^ct. 

A  Field  Office,  upon  a  request  from  an 
Applicant  or  a  Borrower  which  has  re- 
edved  a  notice  of  Section  202  Fund 
Reservation,  shall  forward  to  such  Ap¬ 
plicant  or  Borrower  a  Special  Developer’s 
Packet  (Section  202/Sectlon  8)  for  dther 
New  Conshuctlon  or  Substantial  Rdia- 
bllitation.  whichever  is  applicable, 
which  Devdoper’s  Packet  shall: 

(a)  Include  a  copy  of  the  applicable 
regulations,  handbooks,  and  forms.  When 
a  Fidd  Office  determines  that  mobile 
homes  are  appropriate  or  that  the  devd- 
oper  is  consider^  using  mobile  homes, 
the  Devdoper’s  Packet  shall  indude  the 
appropriate  HDD  gukidincs  and  shall 
describe  any  changes  of  the  requirem«its 
and  procedures  under  this  Part  885,  ne¬ 
cessitated  in  the  case  of  mobile  home 
projects,  induding  those  relating  to  the 
site  and  site  improvements,  the  tjrpe  or 
types  of  units,  and  the  procedures  neces¬ 
sary  to  establish  fair  market  rents  for 
mobile  homes. 

(b)  Include  the  fdlowing  information 
for  the  geographic  area  in  whidi  the 
housing  is  to  be  constructed  or  substan¬ 
tially  rehabilitated : 

(1)  Any  special  requirements  for  hous¬ 

ing  for  the  dderly  and  the  handicapped 
pursuant  to  Section  209  of  the  Housing 
and  Community  Devdopment  Act  of  1974 
(42  U.S.C.  5301) ;  the  requirraients  un¬ 
der  Sections  503  and  504,  Pub.  L.  93-112, 
that  no  otherwise  qualified  individual 
shall  be  doded  bmdits  of  or  subjected  to 
discrimination  under  any  program  or  ac¬ 
tivity  reedving  Federal  financial  assist¬ 
ance;  and  any  special  requirements  for 
the  handicapped  pursuant  to  the  stand¬ 
ards  established  by  HUD  under  the  Ar¬ 
chitectural  Barriers  Act  of  1968  (82  Stat. 
718) .  _ 

(2)  Any  type  of  housing  which  HUD 
has  determined  to  be  unacceptable  (e^;., 
mobile  homes  in  certain  localities  and  in 
the  (ase  of  substantial  rdiabllitatlon) . 

(3)  Any  special  requiranents  or  re¬ 
strictions  to  comply  with  the  local  Hous¬ 
ing  Assistance  Plan,  if  any,  and  the  name, 
address,  and  title  of  the  official  of  the 
imit  of  general  local  govemmoit  to  whom 
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inquiries  may  be  addressed  concerning 
such  Plan. 

(4)  Tlie  specific  type(s)  of  utilities  and 
method(s)  of  distribution  (utility  c(Hn- 
bination)  required,  and  a  statement  that, 
if  another  cmnUnaticm  is  pitgxxed.  a 
comparative  analysis  oi  utility  costs  sup¬ 
porting  the  proposed  combination  must 
be  included  in  the  Proposal. 

(5)  The  special  management,  mainte¬ 
nance  and  other  services  required  to  be 
provided  by  the  Borrower  in  accordance 
with  §  88S.210(i)  above.  Such  services  at 
a  minimum,  shall  include  all  services 
typically  provided  in  the  area  for  the 
type  of  housing  contemplated, 

(6)  The  api^caUe  Fair  Market  Roits 
for  newhr  constructed  or  sifestantlally 
rehabilitated  rental  housing. 

(7)  Maximum  initial  term  of  the  Hous¬ 
ing  Assistance  Payments  Contiuct  and 
number  of  renewal  options,  if  any  will  be 
determined  in  accordance  with  99  880.- 
109  and  881.109  of  this  chapter. 

(c)  Include  statements  as  to: 

(1)  Equal  Opportunity  requirements, 
which  include  the  submission  of  an  Af¬ 
firmative  Fair  Housing  Marketing  Flan  if 
the  pr(HX)sal  is  for  five  or  more  units; 
and  certification  of  cwnpHance  with  Title 
VI  of  the  CivU  Rights  Act  of  1964  (42 
U.S.C.  2000d-20004) ,  Title  VIH  of  the 
CivU  Rights  Act  of  1968  (42  n.S.C.  3601  et 
seq.).  Executive  Order  11063,  Executive 
Order  11246,  mui  Section  3  of  the  Hous¬ 
ing  and  Urban  Devdopment  Act  of  1968 
and  regulatimis  aitd  guidtiines  pursuant 
thereto. 

(2)  HUD  relocation  requirements. 

(3)  HUD  requirements  implemmiting 
the  Natimial  Envinmmental  Policy  Act 
of  1969  (83  Stat  852). 

(4)  (Governmental  requirements  imple- 
moiting  the  Clean  Air  Act  (77  Stat  392 
as  amoided)  and  the  Federal  Water  Pol- 
luticm  Control  Act  (66  Stat  755  as 
amended) . 

(5)  HUD  requironents  implementing 
the  Flood  Disaster  Protection  Act  of  1973 
(87  Stat  975). 

(6)  The  requirement  that  aU  laborers 
and  mechanics  employed  in  the  develop¬ 
ment  oi  the  project  shall  be  paid  not 
less  than  the  wages  prevailing  the  local¬ 
ity  as  predetermined  by  the  Secretary  of 
Labm:  pursuant  to  the  Davis-Bacon  Act 
(40U.S.C.276a). 

(7)  Ihe  prescribed  HUD  formi^owing 
the  identitjr  of  the  Borrower,  the  devel¬ 
oper  (rdiabilitator) ,  the  IniUda:,  the 
architect,  and  the  managing  agent,  if 
any;  the  qualifications  and  experience  of 
each:  and  any  other  parties  having  sub¬ 
stantial  interest  in  the  prcHtosed  project. 

(8)  The  requirement  that  the  Bm*- 
rower  submit  evidence  of  ctq^abUty  to 
provide  the  required  managwnent  and 
maintenances  services  or,  if  the  proposal 
is  for  15  or  mmre  units,  evidence  of  man¬ 
agement  capability  and  a  proposed  man¬ 
agement  plan  and  managemrat  certifica- 
ticm  by  the  Bturower  and  the  manage¬ 
ment  agent,  if  any,  in  a  format  accepta- 
Me  to  HUD. 

(9)  Other  requirements  which  the 
Field  Office  determines  to  be  necessary. 


(10)  Where  copies  of  HUD  Minimum 
Png>miy  Standards  or  HUD  Minimum 
Design  Standards  for  Rdiabilitaition  for 
Residmitial  Pnvertles  and  any  othor  ap¬ 
plicable  standards,  guiddines  and  cri¬ 
teria  may  be  obtained. 

(11)  The  number  of  copies  of  the  Pre¬ 
liminary  Proposal  to  be  sifi)mitted  to  the 
Field  OfBce. 

(12)  The  fact  that  a  Borrower  may 
submit  simultaneously  with  the  submis¬ 
sion  of  the  Preliminary  Proposal,  or  at 
any  time  thereafter,  a  Final  Proposal  and 
the  architect's  certification  if  required  in 
accordance  with  9  880.211(b)  or  9  881.211 
(b)  of  this  chimter. 

(13)  The  fact  that  the  Field  Office  may 
determine  not  to  select  or  approve  the 
Borrower(s)  proposaKs). 

§  885.310''  SulmiiMion  of  Prelilnhuury 
Proposdb. 

At  any  time  after  reodving  a  Devel- 
oper’s  Packet  a  Borrower  may  submit  a 
Preliminary  Pr(gx»al  which  shall  include 
the  following: 

(a)  Identification  of  the  proposed  site 
(or  addresses  of  the  proposed  property  to 
be  rehabilitated) ,  including  a  map  show¬ 
ing  the  location  of  the  site  and  the  racial 
composition  of  the  neighborhood,  sketch 
of  site  plan,  dimensions,  unusual  site  fea¬ 
tures,  if  any,  and  zoning. 

(b)  A  copy  of  the  site  option  agree- 
ment(s),  contract(s)  of  sale,  or  othm: 
document(8)  which  evidence  the  Bor¬ 
rower’s  effective  control  of  the  site(s) 
or  property  to  be  rehabilitated. 

(c)  A  description  of  the  Proposed 
Housing  and  Related  Facilities  including 
number  and  type  of  structures,  number 
of  stories,  structural  systmn,  exterior 
finish,  heating-air  conditioning  system, 
number  of  units  by  size  (number  of  bed¬ 
rooms,  living  area  and  composition  for 
each  size  oi  units  and  special  amenities 
or  features,  if  any,  and  sketches  of  the 
buildings  and  unit  plans. 

(d)  The  Borrower’s  proposed  contract 
rent  per  unit  by  dze  and  types  of  struc¬ 
ture. 

(e)  A  description  of  the  equipment  to 
be  included  in  the  contract  rent. 

(f)  A  description  of  the  utilities  and 
services  Included  in  the  contract  rmt 
and  those  utilities  and  services  not  so 
included.  For  each  utiliW  and  service  not 
included  in  the  contract  rent,  an  estimate 
of  the  average  m<mthly  cost  to  the  occu¬ 
pants  during  the  first  year  of  occupancy 
based  on  unit  size  and  type  of  structure. 

(g)  A  showing  that  the  Proposal  meets 
any  ^Decial  requiremoits  or  restrictions 
necessary  for  compliance  with  the  pro¬ 
visions  of  the  Local  Housing  Assistance 
Plan,  if  any. 

(h)  A  statonent  whether  the  proposed 
project  will  displace  site  occupants.  If  so, 
the  Pr(^;x)sal  shaU  state  the  number  of 
families,  individuals,  and  business  con¬ 
cerns  to  be  dl^laced,  identified  by  race 
or  minority  group  status,  and  differenti¬ 
ated  betweoi  owners  and  lessees,  shall 
establish  that  tha«  is  a  feasible  plan  for 
relocation  and  shall  indicate  how  any 
necessary  rtiocaticm  payments  will  be 
funded. 


(I)  Signed  certification  of  the  Borrow¬ 
er’s  Intention  to  comply  with  Title  VI  of  - 
the  C»vil  Rifidits  Act  of  1864,  ’Dtie  vm 

of  the  Civil  Rights  Act  (ff  1968,  Executive 
Ordor  11068,  Executive  Order  11246,  urd 
Section  3  (ff  the  Housing  and  Urban  De¬ 
velopment  Act  of  1968. 

(J)  A  statonent  of  (1)  the  identity  of 
the  Borrows:,  devdimer  (rehabilltatmr) , 
buildio:  (if  known),  and  architect  (if 
known) ;  (2)  the  qualifications  and  ex¬ 
perience  of  each;  (3)  and  any  other  par¬ 
ties  having  substantial  interest;  and  (4) 
the  previous  participation  of  each  of  the 
foregcfing  individuals  in  HUD  programs. 

(k)  If  a  managing  agent  is  to  be  em¬ 
ployed,  his  identity  shall  be  set  forth, 
together  with  other  applicable  informa¬ 
tion  as  specified  in  paragrsq;)h  (J)  of  this 
section. 

(l)  If  the  project  is  to  be  substan- 
tialhr  rehabilitated,  the  additional  in¬ 
formation  required  by  9  881.205  (c),  (d), 
(e)  and  (f )  of  this  cluq;)ter. 

§  885.315  Screening  and  Evaloatkm  oi 

Pr^iminary  Prapoaala. 

(a)  Initial  screening.  After  receipt  of 
a  Preliminary  Proposal,  the  Field  Office 
will  screen  the  Propo^  to  determine 
that  it  is  complete  and  responsive  and 
eligible  for  further  procesting.  If  this 
Proposal  does  not  include  identification 
of  the  proposed  site,i>r  property  to  be 
substantiiUly  rduibilltated,  description 
of  the  proposed  housing  (or  "as  is”  prop¬ 
erty  to  be  substantially  rehabilitated)  ot 
the  proposed  contract  rents  or  if  the 
Proposfd  lacks,  or  is  deficient  with  re¬ 
spect  to,  any  of  the  other  required  ele¬ 
ments,  the  Field  Ofllce  shall  give  the 
Borrower  a  reasonable  time  to  rraiedy 
the  deficiency. 

(b)  A-95  Clearance:  Notice  to  Unit 
of  General  Local  Qooemment.  (1)  For 
^u:h  Preliminary  Proposal  vdiich  is  de-  ' 
termlned  to  be  subject  to  A-95  clearance, 
the  field  office  shall  send  a  c<H?y  (if  not 
previously  submitted  by  the  Borrower) 
or  authorized  the  Borrower  to  send  a 
copy  of  the  appr(^>riate  A-95  Clearing¬ 
house  for  review,  inviting  a  response 
within  34  caloidar  days  from  the  date 
of  the  letter  of  transmittal. 

(2)  For  purposes  of  compliance  with 
Section  213  of  the  HCD  Act,  the  field 
ofllce  shall  forward  (if  not  previously 
submitted  by  the  Owner)  a  copy  of  the 
Proposal  to  the  chief  executive  (^cer 
(or  such  other  designee  as  such  officer 
may  designate)  of  the  unit  of  general 
local  government  in  whidh  the  proposed 
housing  is  to  be  located.  The  letter  shsJl 
invite  a  response  within  30  days  f rmn  the 
date  the  letto-  and  the  copy  of  the  Pro¬ 
posal  are  received. 

(c)  Evaluation  of  Preliminary  Pro¬ 
posals  by  the  FiM  Office.  The  Field  Of¬ 
fice  may  begin  its  evaluation  of  proposals 
uptm  receipt,  but  the  evaluation  may  not 
be  completed  until  the  response  periods 
r^erred  to  in  paragraidi  (b)  of  the 
section  have  ended.  The  Preliminary 
Proposal  will  be  evaluated  by  the  Field 
Ofllce  on  the  baris  of  all  pmtinent  factors 
including,  but  iM>t  limited  to,  rent,  site, 
and  design,  and  also  on  the  basis  of 
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commoits,  if  any,  received  from  the  ap¬ 
propriate  A-95  Clearinghouse  and  the 
unit  of  general  local  government. 

(d)  Selection  and  notification  of  se¬ 
lection.  Hie  Pldd  Office  will  approve  a 
Preliminary  Proposal  wrich  in  its  judg¬ 
ment,  can  be  developed  into  a  Final  Pro¬ 
posal  satisfying  the  requiranents  of  the 
Developer's  Packet. 

(1)  With  respect  to  a  Prdiminary  Pro¬ 
posal  which  has  been  approved,  the  Fidd 
Office  so  notify  the  Borrower  and  re¬ 
quest  the  Borrower  to  submit  within  a 
time  to  be  specified  in  the  notification  a 
Final  Propo^  in  accordance  with  the 
requirements  of  the  provisions  of  SS  880.- 
209  and  881.209  of  this  chapter.  Hie 
notification  shall  specify: 

(1)  Hie  contract  rents  that  will  be 
acceptable  to  HUD  whm  such  rents  are 
lower  than  the  contract  rents  proposed 
by  the  Borrower  and  the  reason  for  the 
reduction; 

(il)  Hie  estimate  of  the  amount  of  re¬ 
location  ptayments,  when  applicaUe; 

(iU)  Hie  nundier  and  t3rpe8  of  units 
of  Housing  and  R^ted  Facilities;  and 
(Iv)  Any  other  special  conditions  or 
requirements,  including  those  that  may 
be  applicable  to  substantial  rehabilita¬ 
tion  projects  pursuant  to  §  881.208(g)  of 
this  chapter. 

(2)  Hie  notification  shall  request  that 
the  Borrower  by  a  specified  date  return 
a  copy  of  the  notification  and  indicate 
its  acceptance  thereof.  If  a  Borrows 
does  not  accept  the  notification  fcv  the 
date  specified,  the  Field  Office  may  re¬ 
scind  the  notification. 

(3)  li-  the  Borrower  has  already  sub¬ 
mitted  a  Final  Proposal  (see  91 880.204 
(0(14)  and  881.204(c)  (14)  of  this  chap¬ 
ter)  .  the  notificaUcm  will  state  that  upon 
acceptance  of  the  notification  Iv  the 
Borrower,  the  Field  Office  will  evaluate 
the  Final  Proposal  in  accordance  with 
Si  880.210  and  881.210  of  this  chapter. 

(e)  Notification  of  Nonselection.  A 
Borrower  whose  Preliminary  Proposal  is 
not  acceptable  to  the  Field  Office  (after 
the  Field  Office  completes  its  evaluaticm) 
shall  be  notified  "of  such  determinjaticm 
in  writing,  setting-forth  the  reasons  ioc 
such  nonselection  and  inviting  the  Bor¬ 
rower  to  submit  an  acceptable  Prelimi¬ 
nary  ProposaL 

Subpart  D— Direct  Loan  Hnandnc 
Prooeduraa 

§  885.400  Request  for  direct  loan 

iag. 

(a)  At  the  time  of  submission  of  a 
Fiiaal  Proposal  under  the  Section  8  pro¬ 
gram  pursuant  to  Si  880.209  and  881.209 
of  this  chapter,  a  Borrower  shall  sulunit 
a  Request  for  Section  202  Direct  Loan 
financing  on  forms  prescribed  by  HUD 
to  the  Fidd  Office  sorviog  the  Area  in 
which  the  project  will  be  located. 

(b)  Hie  Requests  provided  in  para¬ 
graph  (a)  of  this  section  shall  be  ac¬ 
companied  by  or  include  the  following: 

(1)  Hie  names  and  addresses  of  the 
ofiBcers  and  directors  of  Borrower  and 
such  other  information  as  shall  be  re¬ 
quired  (m  the  prescribed  form  together 
with  a  certification  by  each  officer  oe 
director  that  he  or  she  will  not  receive 
any  compensation  from  the  Borrower  for 
his  or  her  services  and  does  not  have 


any  financial  interest  in  any  contract 
with  the  Borrower  or  in  any  firm  or  cor¬ 
poration  which  has  a  contract  with  the 
Borrower. 

(2)  Satisfactory  evidence  that  the 
Borrower  has  the  necessary  legal  au¬ 
thority  to  finance,  construct  or  substan¬ 
tially  rehabilitate  and  maintain  the  proj¬ 
ect  and  to  apply  for  and  receive  ^e 
proposed  loan,  that  it  meets  any  require¬ 
ments  as  to  corporate  organization 
and  that  it  has  authority  to  enter  into 
such  contract  obligation  and  execute 
such  authmdty  to  enter  into  such  con¬ 
tract  obligation  and  execute  such  secu¬ 
rity  instruments  as  may  be  required  by 
HUD. 

§  885.405  Approval  for-  requests  for 
financing. 

Hie  HUD  Field  Office  shall  review  the 
request  for  financing  and  the  other  sub¬ 
mission  under  i  885.310  and  shall  notify 
the  Borrower  of  its  approval  or  disap¬ 
proval.  Indicating  any  deficimeies. 
Hie  Borrow^’  will  be  given  a  reasonable 
time,  as  determined  by  the  Field  Office, 
to  correct  any  deficiencies.  Hie  approval 
shall  set  forth  fully  the  terms  and  con¬ 
ditions  upon  which  the  loan  will  be 
disbursed. 

§  885.410  Amount  and  terms  of  financ¬ 
ing. 

(a)  Hie  amount  of  financing  approved 
shall  not  exceed  the  lesser  of: 

(1)  Hie  amount  of  loan  funib  re¬ 
served  pursuant  to  i  885.215;  or 

(2)  Hie  maximum  mortgage  amount 
that  would  imply  undo:  i  231.3  of  Chap¬ 
ter  n  of  this  title  if  the  mortage  were 
insured  imder  Sectiem  231  of  the  Na¬ 
tional  Housing  Act;  or 

(3)  Hie  total  Development  Cost  of  the 
project. 

(b)  Hie  loan  shall  bear  interest  at  a 
rate  established  by  the  Secretury  by  aM- 
ing:  (1)  A  rate  determined  Inr  the  Secre¬ 
tary  of  the  Treasury  to  be  the  current 
average  market  sdeld  on  outstanding 
marketable  obligations  of  the  United 
States  with  remaining  periods  to  matu¬ 
rity  comparable  to  the  average  maturi¬ 
ties  of  such  loans  adjusted  to  the  nearest 
one-eighth  of  one  percoitum;  plus  (2)  an 
allowance  to  cover  administrative  costs 
and  probable  losses  under  the  program, 
which  allowance  has  been  detmnined  by 
the  Secretary  to  be  1%  per  annum 
during  the  consrtuction  period,  and  one- 
half  of  one  percent  (.5%)  thereafter. 
Loans  committed  to  be  maAft  by  the 
Assistant  Secretary  shall  bear  interest 
at  the  rate  in  effect  at  the  time  the  Re¬ 
quest  for  nnancing  is  approved  pur¬ 
suant  to  i  885.405.  The  effective  rate  (per 

emt)  shaU  be _ %  for  those  loans 

approved  for  financing  during  the  quar¬ 
terly  period  beginning _ and  widing 

- Hie  effective  rate  for  subsequent 

quarterly  periods  shall  be  putfiished  in 
the  PxDBXAL  Rxcisni. 

(c)  Hie  loan  shall  be  secured  a 
first  mortgage  on  real  estate  in  fee  sim¬ 
ple  or  long  term  leas^old;  the  mortgage 
shall  be  for  a  term  not  to  exceed  40  years 
and  shall  be  subject  to  such  terms  and 
(onditimis  as  shall  be  determined  by  the 
Assistant  Secretary. 

(d)  In  (HTder  to  assure  HUD  of  the 
Borrower’s  continued  commitment  to  the 


develoiunent.  management  and  operation 
of  the  project,  the  Assistant  Secretary 
may  from  time  to  time  estatfiish  a  mini¬ 
mum  csqiital  investment  for  Section  202 
Borrowers.  Such  minimum  capital  in¬ 
vestment  is  hereby  initially  determined 
to  be  one-half  of  one  percent  (.5%)  ci 
the  mortgage  amount  committed  to  be 
disbursed,  not  to  exceed  the  amount  of 
$10,000.  Section  106(b)  loans  made  pur¬ 
suant  to  Section  106  of  the  Housing  and 
Urban  Devel(H>ment  Act  of  1968  may  not 
be  utilized  to  meet  the  minimum  ciqiltal 
investment  requirement.  Such  mintmum 
capital  investmait  may  take  the  form  of 
payments  by  the  Borrower  out  of  the 
Borrower's  own  resources  towards  the 
project  (H>erating  exp«Mes  or  deficits 
over  a  period  of  not  to  exceed  three  years 
from  initial  occupancy  of  the  project. 
Any  such  funds  required  to  be  put  up  as 
a  minimum  capital  investment  shall  be 
held  by  HUD  (m*  othw  escrow  agent  ac- 
c^table  to  the  Assistant  Secretary  for 
the  aforanentloned  three  irear  period 
and  shall  be  used  for  operating  expenses 
or  deficits  as  may  be  directed  by  the 
Field  Office;  any  unexpuided  balance  re¬ 
maining  in  the  minimum  capital  Invest- 
moat  account  at  the  ttid  (rf  the  three 
year  period  shall  be  returned  to  tte  Bor¬ 
rows. 

§  885.415  Reqairements  prior  to 
dkbarveinent  of  loan. 

Prior  to  the  initial  disbursement  of 
loan  funds  by  HUD,  the  Borrower,  in  ad¬ 
dition  to  any  other  requirements  pursu¬ 
ant  to  Parts  880  and  881  of  this  chapter, 
shall  furnish  such  executed  docummts 
as  the  Field  Office  may  require,  including 
but  not  limited  to: 

(a)  An  Agreement  to  Enter  into  Hous¬ 
ing  Assistance  Paymmits  Contract  ex¬ 
ecuted  pursuant  to  {  880.214  or  i  881.214 
of  this  chapter. 

(b)  A  Housing  Consultant’s  Certifi¬ 
cate  and  Contract  (if  consultant  serv¬ 
ices  have  been  employed  by  the  Appli¬ 
cant)  ; 

(c)  A  Certificate  ol  Incorporation  of 
the  Non-Profit  Borrower,  or  consumer 
co<H>eratlve.  as  required  by  malleable 
state  or  local  law; 

(d)  A  Certificate  of  Relationships  and 
Nonprofit  Motives  of  the  Borrower; 

(e)  A  Mortgagor’s  Attorney’s  Opinion 
as  to  the  validity  and  legality  of  the 
mmtgagor  entity,  the  legality  of  the 
building  permit,  and  compliance  with 
aivUcable  zoning  laws  and  requlxe- 
ments; 

(f) (1)  A  Regulatory  Agreement  for 
Non-Profit  Section  202/SectkHi  8  Mort¬ 
gagors.  on  a  f(»m  to  be  prescribed  by  the 
Assistant  Secretary,  by  which  agreement 
HUD  will  regulate  the  Borrower’s  opera- 
tirnx  of  the  project,  or  (2)  an  addendum 
to  the  Section  8  Housing  Assistance  Pay¬ 
ments  Contract  as  required  by  the  Assist¬ 
ant  Secretary; 

(g)  A  M(u-tgagor’s  Oath,  wherein  the 
Borrower  certifies  that  the  property  to 
be  constructed  or  substantially  rehabili¬ 
tated  will  not  be  used  for  hotel  or  tran¬ 
sient  accommodation  purpoeas  during 
the  term  of  the  Section  202  Financing 
Loan. 

(h)  An  Agreement  and  Certification, 
to  be  executed  by  the  Borrower  and  HUD 
on  a  form  to  be  prescribed  by  HUD. 
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herein  the  Borrower  (1)  agrees  to  cer¬ 
tify  actual  costs  and,  as  may  be  required 
by  the  Assistant  Secretary,  to  have  the 
contractor  and  subcontractor  also  sub¬ 
mit  certificates  ot  actual  cost;  (2)  cer¬ 
tifies  as  to  any  financial  and  family  re¬ 
lationship  ^^ch  exists  as  betwe«a  such 
Borrower,  the  architect,  general  contrac- 
tix^  and  subcontractors; 

(i)  An  Assurance  of  Cnnpliance  with 
HUD  Regulations  Under  Title  VI  (rf  the 
Civil  Rifl^ts  Act  of  1964; 

(J)  A  Note  and  Mortgage  on  forms  ap¬ 
proved  by  the  Assistant  Secretary  for  use 
in  the  jurisdiction  in  which  the  property 
covered  by  the  mortgage  is  situated.  The 
Note  and  Mortgage  shall  comply  with 
applicable  state  law  for  such  instrumoits 
and  shall  set  forth  the  terms  and  method 
of  repayment,  maturity  date,  prepay- 
ment/refinan(dng  and  release  provisions 
and  such  other  requirements  and  cove¬ 
nants  as  prescribed  by  the  Assistant 
Secretary; 

(k)  A  Title  Policy  from  a  title  insur-, 
ance  company  or  other  title  evidence  sat-* 
isfactory  to  the  Field  Office  that  the 
mortgage  constitutes  a  first  lien  on  the 
property  as  of  the  date  the  mortgage  is 
filed  for  record; 

(l)  A  survey  of  the  mortgaged  prop¬ 
erty  and  final  plans  and  ^>ecification8 
shall  have  been  prepared  tv  registered 
surveyors  and  architects,  respectively  (if 
required) ,  shall  be  in  a  form  satisfactory 
to  the  Field  Office,  and  shall  be  accom¬ 
panied  by  such  Surveyor  and  Architect 
Certificates  and  Owner-Architect  Agree¬ 
ments  as  the  Assistant  Secretary  may 
prescribe; 

(m)  A  Building  Loan  Agreement  to 
be  executed  by  the  Borrower  and  HUD 
in  a  form  to  be  prescribed  by  the  Assist¬ 
ant  Secretary.  The  Agreement  shall  set 
forth  the  terms  and  conditions  under 
which  progress  payments  may  be  ad¬ 
vanced  during  the  construction  ot  sub¬ 
stantial  rehabilitation  according  to  a 
schedule  of  disbursements,  and  shall  in¬ 
clude  provisions  for  disbursonoits  ot 
loan  proceeds  only  on  account  of  por¬ 
tions  of  construction  or  substantial  reha¬ 
bilitation  work  completed  and  a];H>roved 
by  HUD  and  provisions  for  a  holdback  or 
retainage  from  construction  or  substan¬ 
tial  rehabilitation  requisition  payments 
in  an  amount  determined  by  the  Assist¬ 
ant  Secretary; 

(n)  A  construction  or  Substantial  Re¬ 
habilitation  Contract  between  the  Bor¬ 
rower  and  General  COTitractor,  on  a  form 
to  be  prescribed  by  the  AssisUmt  Secre¬ 
tary,  which  Contract  shall  be  in  the  form 
of  a  cost  plus  contract  which  sbaTl  pro¬ 
vide  for  the  payment  of  the  actual  cost 
of  construction  or  substantial  rehahilita- 
tion  not  to  exceed  an  upset  price.  The 
Contract  shall  be  supplemented  by  such 
Cost  or  Trade  Payment  Breakdown  and 
General  Conditions  as  the  Assistant  Sec¬ 
retary  may  inrescribe: 

(o)  Assurance  of  Completion  of  con¬ 
struction  or  substantial  rehabilitation  in 
such  form  as  may  be  prescribed  by  the 
Assistant  Secrete^,  which  may  include 
Performance  and  Payment  Bonds  frmn 
8q)proved  sureties  or  cash  escrows.  Each 
Performance  and  each  Payment  Bond 
furnished  xmder  this  Section  shall  be  in 


the  respective  amounts  of  50  percent  ot 
the  totid  construction  cost  of  the  Hous¬ 
ing  and  Related  FacilitieB,  and  any  such 
cash  escrow  furnished  hereunder  shall 
be  in  the  amount  of  25  percent  of  such 
cost;  the  terms  and  conditions  of  the 
forms  of  asstirance  of  completion  shall 
be  satisfactory  to  the  Field  (Office; 

(p)  An  escrow  agreonent  in  the 

amount  of  the  cost  of  any  off-site  facil¬ 
ities,  fimded  ^  a  ca^  doxisit  or  Letter 
of  Credit  to  assure  completion  of  such 
facilities;  ' 

(q)  A  Contractor’s  and  Sub-Contrac¬ 
tor’s  Certification  Concerning  Labor 
Standards  and  Prevailing  Wage  Re¬ 
quirements,  in  a  form  required  by  the 
Assistant  Secretary,  certifying  that  the 
laborers  and  mechanics  onployed  in  the 
construction  or  substantial  rehabilita¬ 
tion  of  the  dwellings  will  be  paid  not 
less  than  the  wages  prevailing  in  the 
locality  in  which  the  wozlc  is  to  be  per¬ 
formed  for  the  corresponding  classes  of 
laborers  and  mechanics  employed  on 
construction  or  substantial  rehabilita¬ 
tion  of  a  similar  character,  as  determined 
by  the  Secretary  of  LabOT  prior  to  the 
beginning  of  construction  or  substantial 
rehabilitation  and  after  the  date  of  the 
Request  for  Direct  Loan  Financing.  Such 
certificates  shall  also  include  informa¬ 
tion  as  to  all  applicable  labor  standards 
and  other  provisions  of  the  regulations  of 
the  Secret^  of  Labor; 

(r)  Such  otiier  information  and  docu¬ 
ments  as  the  Assistant  Secretary  or  Field 
Office  may  require  in  order  to  approve 
disbursement  of  construction  loan 
proceeds  pursuant  to  this  Part. 

§  885.420  Loan  disborseraent  proce¬ 
dures. 

(a)  Disbursements  of  loan  proceeds 
shall  be  made  directly  by  HUD  to  or  for 
the  account  of  the  Borrower  and  may  be 
made  through  an  approved  lender,  mort¬ 
gage  servicer,  title  insurance  company  or 
other  agent  satisfactory  to  the  Borrower 
and  the  Assistant  Secretcuy. 

(b)  All  disbursments  to  the  Borrower 
shall  be  made  on  a  periodic  basis  in  an 
amount  not  to  exceed  the  HUD-approved 
cost  of  portions  of  eonstruction  or  sub¬ 
stantial  rehabilitation  work  completed 
and  in  place,  minus  the  impropriate  hold¬ 
back  OT  retainage,  as  determined  by  the 
Field  Office. 

(c)  Requisitions  for  loan  di^urse- 
ments  shall  be  submitted  by  the  Bor¬ 
rower  on  forms  to  be  prescribed  by  the 
Assistant  Secretary  and  shall  be  accom¬ 
panied  by  such  additional  information  as 
the  Field  Office  may  require  in  ordOT  to 
approve  loan  disbursements  under  this 
part,  including  but  not  limited  to.  evi¬ 
dence  of  COTnpliance  witii  the  Davis- 
Bacon  Act,  Departmoit  of  Labor  regula¬ 
tions,  all  applicable  ^ning,  building  and 
other  governmental  requirements,  and 
such  evidence  of  continued  priority  of 
the  mortgage  in  the  Borrower  as  the  As¬ 
sistant  Secretary  may  prescribe. 

§  885.425  Conu^etion  of  eonstruction 
or  suhstuntial  rdhal^itation«  cost 
certificatkm  and  apiwovals  by  HUD. 

(a)  Ttie  requiranaits  for  cmnidetion 
of  ccmstruction  or  substantial  r^iabil- 


itation  and  approvals  by  HUD  set  forth 
in  Parts  880  and  881  of  this  chapter  shall 
be  satisfied  by  the  Borrower  prior  to 
submission  of  a  final  requisition  for  dis¬ 
bursement  of  loan  proceeds. 

(b)  The  Borrower  shall,  in  connection 
with  such  final  requisition,  submit  to  the 
Field  Office  such  documentation  as  may 
be  prescribed  by  the  Assistant  Secretary 
for  full  and  finsd  dislmrsement  of  the 
loan,  including  any  applicable  holdback 
or  retainage,  and  such  guaranty  against 
latoit  defects  as  the  Assistant  Secretary 
may  prescribe,  all  of  which  foregoing 
shedl  be  in  addition  to  the  requir«nents 
of  Parts  880  and  881  of  this  chaoter.  Tlie 
docummitation  hereimder  shall  include 
such  information  and  forms  as  the  As¬ 
sistant  Secretary  may  require  in  order 
to  annrove  the  Borrower’s  a^d  Contrac¬ 
tor’s  Cost  Certification  and  to  determine 
the  total  actual  develooment  cost  of  the 
Housing  and  Related  Facilities,  includii^ 
(but  not  limited  to)  the  following; 

(DA  Borrower’s/mortgagor’s  certifi¬ 
cate  of  actual  cost,  in  a  form  prescribed 
by  the  Assistant  Secretary,  showing  the 
actual  cost  to  the  mortgagor  of  the  cost 
Plus  construction  contract,  including  the 
builder’s  fee  actually  paid  and  approved 
by  HUD,  architectural,  legal,  organiza¬ 
tional,  offsite  costs  and  other  items  of  ex¬ 
pense  approved  by  the  Field  Office.  'Phe 
Certificate  shall  not  include  as  actual 
cost  any  kickbacks,  rebates,  trade  dls- 
coimts,  or  other  similar  payments  to  the 
mortgagor  or  to  any  (ff  its  officers,  direc¬ 
tors,  stockholders,  partners  or  members. 
Any  such  payments  shall  be  deducted 
from  the  costs  determined  to  be  eligible 
for  inclusion  in  the  total  Section  202  loan 
amount  sqjproved  by  the  Field  Office. 

(2)  A  verification  of  the  certificate  of 
actual  cost  by  an  independent  Certified 
Public  Accountant  or  independent  public 
accountant  in  a  manner  acceptable  to  the 
Assistant  Secretary. 

(3)  A  certification  of  the  general  con¬ 
tractor  (and  such  subcontractors,  mate¬ 
rial  suppliers  and  equipment  lessors,  as 
the  Assistant  Secretary  or  Field  Office 
may  require),  on  a  form  prescribed  by 
the  Assistant  Secretary,  as  to  all  actual 
cost  paid  for  labor,  materials  and  sub¬ 
contract  work  under  the  general  con¬ 
tract  exdiusive  of  the  builder’s  fee  and 
kickbacks,  rebates,  trade  discounts,  or 
other  similar  pasrments  to  the  general 
contractor,  the  mortgagor,  or  any  of  its 
officers,  directors,  stockholders,  partners 
or  members. 

Effective  date.  This  Part  885  shall  be 
effective  on  February  25. 1976. 

Notb:  It  Is  hereby  certified  that  the  eco¬ 
nomic  and  Infiatlonary  impacts  of  this  reg¬ 
ulation  have  been  carefully  evaluated  In  ac¬ 
cordance  with  (MIB  Circular  A-107  and  It  is 
determined  that  this  final  rule  has  no  In- 
fiationary  Impact. 

David  S.  Cook, 

Assistant  Secretary  for  Housing 
Production  and  Mortgage 
CrediUFederal  Housing  Com- 
missioner. 
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